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In this consolidated class action, the |lead plaintiff
al | eges that the defendants, Nutri SystemlInc. (“NutriSysteni or
t he “conpany”), Chief Executive Oficer Mchael J. Hagan, Chief
Fi nancial O ficer Janes D. Brown, Chief Marketing O ficer Thonas
F. Connerty, and Chief Information O ficer Bruce Blair, conmtted
securities fraud in violation of Sections 10(b) and 20(a) of the
Securities Exchange Act of 1934 ("Exchange Act”), 15 U.S. C
8§ 78a, and Securities and Exchange Comm ssion (“SEC’) Rule 10b-5,
17 C.F. R 8 240.10b-5. The action is brought on behal f of
purchasers of Nutri System securities between February 14, 2007
and February 19, 2008 inclusive.!?

Nutri Systemis a publicly-traded conpany that sells
wei ght managenent products. The plaintiffs allege that the

def endants nmade fal se and m sl eadi ng statenents about the

! Ei ght separate class actions were initially filed in
this court and consolidated by order of Judge Katz and reassigned
to this Court on April 15, 2008. The lead plaintiff in the
consol i dated class action is the Double U Funds. Order of Jan. 3,
2008. The Double U Funds filed the operative consoli dated
anended cl ass conplaint on March 7, 2008, referred to in this
Menorandum as the “conplaint.”



conpany’s financial health in the face of conpetition fromAlIli,
an over-the-counter anti-obesity drug produced by d axoSmthKline
(“daxo0”) and released in June 2007. The plaintiffs allege that
the statenents made by the defendants artificially inflated

Nutri Systemis stock price and |l ed to sharehol der | osses when the
share price dropped follow ng the conpany’s disclosures on July
24, 2007, Qctober 3, 2007, and February 19, 2008.

The defendants have noved to di sm ss the anended
consol i dated class action conpl aint on several grounds. Their
mai n argunents for dism ssal of the Section 10(b) clains are:

(1) that the plaintiffs have failed to satisfy the hei ghtened

pl eadi ng burden of the Private Securities Litigation Reform Act
(“PSLRA”), 15 U.S.C. 8§ 78u-4, requiring the plaintiff to identify
allegedly false statenents with particularity and plead facts
that raise a strong inference of scienter; (2) that the
plaintiffs cannot maintain clains based on Nutri Systenis failure
to nmeet earnings estimtes announced on July 24, 2007; and (3)
that the plaintiffs cannot nmaintain clains based on events
occurring after October 4, the date of the lead plaintiff’s final
al | eged stock purchase. The defendants further argue that al
Section 20(a) clains fail because: (1) the underlying Section
10(b) clains fail; (2) the plaintiffs have not adequately all eged

cul pabl e participation by the individual defendants; and (c) the



plaintiffs have not alleged that defendant Blair is a controlling
person for purposes of Section 20.

The Court finds that the plaintiffs have not carried
their burden of raising a strong inference of scienter under the
PSLRA. The Court also finds that the plaintiffs do not have
standing to bring clains arising out of statenents nade after
Cct ober 4, 2007, nor have the plaintiffs net their burden of
alleging false statements with the particularity required by the
PSLRA with respect to nost of the allegations in the conplaint.

The Court will grant the defendants’ notion.

Al |l eqati ons of the Conpl ai nt and | ncor porated Docunent s?

Nutri System sells a wei ght nmanagenent system based on
t he purchase of a portion-controlled prepared neal program
typically consisting of a 28-day supply of prepared neals.

Compl. at T 2. During the class period, defendant Hagan was

2 In analyzing a notion to dism ss under the PSLRA, this
Court nmust examne the conplain inits entirety, as well as
docunents incorporated into the conplaint by reference or natters
of which a court may take judicial notice. Tellabs, Inc. v.
Makor Issues & Rights, Ltd., 551 U S. 308, 127 S.C. 2499, 2509
(2007); Wner Famly Trust v. Queen, 503 F.3d 319, 327 (3d G
2007). The Court nust accept the allegations in the conplaint as
true and draw all reasonable inferences in favor of the
plaintiff. MIller Yacht Sales, Inc. v. Smth, 384 F.3d 93, 97
(3d Cr. 2004); In re Rockefeller Cr. Props., Inc., Sec. Litig.,
311 F.3d 198, 215 (3d Cir. 2002). In analyzing the Mdtion to
Dismss the Court has considered the allegations of the conplaint
as well as the conplete text of the docunents and statenents the
plaintiffs contend are acti onabl e.
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Nutri Systemi s Chairman and Chief Executive Oficer. 1d. ¥ 19(a).
Def endant Brown served as the firms Chief Financial Oficer, but
announced on August 10, 2007, that he planned to resign. |d.

19 19(b), 49. Defendant Connerty was the conpany’s Chi ef

Mar keting O ficer and Executive Vice President for Product

Devel opnent, and defendant Blair was the conpany’s Chief
Information O ficer and Senior Vice President for Qperations.

1d. 97 19(c), 19(d).

Because Nutri System experiences a high rate of
attrition with its dieting custoners, the conpany has focused on
attracting new custonmers and closely tracks a netric it calls
“Custonmer Acquisition Costs” (“CAC’). Nutri System has used CAC
as a shorthand for the effectiveness of its marketing and
advertising in presentations to investors and analysts. 1d. 1Y
3-4.

On February 7, 2007, d axo announced that the U S. Food
and Drug Adm nistration (“FDA’) had approved its weight |oss pill
for over-the-counter sale. The drug would be known as Alli and
rel eased to the market on June 15, 2007.  axo invested heavily
in marketing and publicity for Alli |leading up to and foll ow ng
the drug’s introduction. [d. Y 6-7. Ali was a trenendous
success initially, acquiring 1,500,000 custoners by July 25,
2007, and 2, 000, 000 custoners by the end of the third quarter of

2007. 1d. 1 9. The conplaint alleges that by virtue of their



positions within the conpany, the defendants were aware of the
threat Alli posed to the conpany’s financial health and
repeatedly m srepresented that threat in conmunications to
i nvestors and anal ysts throughout the second half of 2007, ending
wi th the conpany’ s announcenent of 2007 full-year results on
February 19, 2008. 1d. 9T 12, 20, 24. The conplaint also
al | eges that defendants Hagan, Brown, Connerty, and Blair
(“I'ndi vidual Defendants”), as senior executive officers or
directors of the conpany, were “controlling persons” within the
meani ng of Section 20(a) of the Exchange Act and are directly
liable for securities fraud under that statute. I1d. § 21.

The factual allegations are discussed below in greater

detail.

A. February 14, 2007, to July 23, 20073

On February 14, 2007, one week after & axo announced
the FDA's approval of Alli for over-the-counter sale, NutriSystem
i ssued a press release reporting fourth quarter 2006 results and
providing first quarter and full-year guidance for 2007. The
conpany reported fourth quarter revenue of $133,569, 000 and net

i ncome of $19, 607,000, or $0.53 per diluted share. The conpany

3 At Oral Argunent, the plaintiffs withdrew all clains
relating to statenents made prior to July 24, 2007. Tr. of Oa
Argunent at 11, Nov. 24, 2008. The Court incorporates facts from
this period as relevant to its findings on the issue of scienter,
di scussed | ater



predi cted that 2007 first-quarter revenue woul d be between $205
mllion and $215 million, “an increase of at |east 40% year-over-
year,” and that full-year revenue woul d be between $720 mllion
and $740 mllion. 1d. Y 31-32. Defendant Hagan comrented on
the results and estimates, noting, “W are very pleased with our
start in 2007. Qur advertising continues to perform our new
mar ket segnments provide us additional visibility for growth, and
our revenue stream from ex-custoners is starting strong.” 1d.;
Defs’. Mot. to Dismss Conplaint (“Defs’. Br.”) Ex. 1 at 1.

Brown referred to Nutri Systenmi s forner custoners as “a grow ng
pool of people . . . offer[ing] us rather |arger opportunity over
t he next several years.” [d. Ex. 2 at 2. On February 15, 2007,
the share price of Nutri Systenmis common stock closed at $49. 79,
up $5.91. Conpl. T 34.

On April 25, 2007, the conpany issued a press rel ease
announcing first quarter results and providi ng gui dance for the
remai nder of 2007. The conpany exceeded its first quarter
gui dance, reporting revenues of $238,360,000. 1d. ¥ 35. 1In the
press rel ease, Hagan attributed part of the conpany’s first
guarter success to “ongoi ng expansi on of our pool of ex-
custoners,” Defs’. Br. Ex. 4 at 1, and the conpany raised its
estimte of 2007 full year revenues to between $790 mllion and
$805 mllion. Conpl. f 36. Hagan added:

2007 is shaping up to be a very good year for
us. Qur 2007 strategy is to focus on three
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areas: profitable new custonmer growh across

all market segnents — wonen, nen, and

seniors; continue to inprove retention and

reactivation efforts and invest in product

areas such as our new 2008 wei ght | oss

program t hat advance custonmer health while

growi ng the |lifelong val ue of each custoner.
ld. (internal quotation marks omtted). The conpany’s share
price rose $5.05 per share over the follow ng two days and cl osed
at $63.29. 1d. ¥ 38.

Consi stent wth d axo’ s announcenent in February, Al

began over-the-counter sales on June 15, 2007. 1d. { 39.

B. July 24, 2007, to October 4, 2007

1. The July 24, 2007, 2Q Earni ngs Announcenent and
Conf erence Cal

On July 24, 2007, Nutri System announced its second
quarter financial results, third quarter estimtes, and full-year
guidance in a press release. 1d. § 40. The conpany reported
revenues of $213, 556,000 for the second quarter, and CEO Hagan
stated, “[t]he quarter was a very good one and we were pl eased
with the solid growth in our core wonen’s market and conti nued
strength in revenue com ng fromour ex-custoners.” [d. CFO
Brown noted the conpany’s

[ s]ubstantial investnents in the business to

i nprove future profitability including a new

e-comerce platform the new food program a

new call center and international expansion.

To date we’ve used our strong cash flowto

fund stock buy-backs. In the first half of
2007, we generated net cash from operations

7



of $98 million and repurchased 2.0 nmillion

shares for $98 mllion
Id. In the press release, Nutri Systemestinmated third quarter
revenues between $200 nmillion and $208 nillion, and raised its

full year 2007 revenue gui dance to between $810 nillion and $820
mllion. The press rel ease quotes CEO Hagan as saying, “[t]he
busi ness performed extrenmely well for the first half of 2007. W
continue to be excited about the new market segnents we’ ve
| aunched in the past year and even nore excited about how often
our ex-custoners are returning to us.” 1d. 1 41.

A conference call with securities analysts was held the
sanme day. 1d. T 42. CFO Brown prefaced the discussion with
anal ysts by sayi ng:

| would |ike to rem nd everyone that this
announcenent contains forward-| ooking
statenments that involve risks and
uncertainties. Such information includes
statenents about Nutri Systenis second quarter
financial results as well as statenents that
are preceded by, followed by, or include the
wor ds believes, plans, intends, expects,
anticipates, or simlar expressions.
Statenents regarding Nutri Systeni s outl ook
and gui dance for the third quarter of 2007
and the full year of 2007, its expectations
regarding its ability to continue its growh
whil e maintaining costs, and sim |l ar other
statenments that are not statenents of

hi storical facts constitute forward-|ooking
statenents. For such statenents, Nutri System
clains the protection of the Safe Harbor for
f orwar d-| ooki ng statenents contained in the
Private Securities Litigation Reform Act of
1995.



Factors that could cause actual results to
differ fromthose contained in the forward-
| ooki ng statenments include but are not
limted to those factors set forth in

Nutri System s annual report on Form 10-K for
t he year ended Decenber 31, 2006, which has
been filed with the SEC *4

Defs’. Br. Ex. 7 at 1. The risk factors enunerated in the
conpany’s 2006 Form 10-K stated, in pertinent part:

Qur future growh and profitability wll
depend in large part on the effectiveness and

efficiency of our marketing . . . . The
wei ght managenent industry is highly
conpetitive. . . . New weight |oss products

.o may put us at a conpetitive

di sadvantage. The creation of a weight |oss
solution, such as a drug therapy, that is
perceived to be safe, effective, and “easier”
than a portion-controlled neal plan would put
us at a disadvantage in the marketplace and
our results of operations could be negatively
af f ect ed.

Defs’. Br. Ex. 3 at 10, 12.

During the July 24 call with anal ysts, Hagan noted a
“slight softness in demand” for Nutri System “starting in |late
June and carrying into early July.” Conpl. T 42. Hagan added,

“We believe the launch of a new over-the-counter weight |oss pill

4 In each of the conpany’ s press rel eases and earni ngs
calls at issue in this case, Nutri System s Chi ef Financi al
Oficer made a simlar statenent invoking the PSLRA Safe Harbor
for forward-I|ooking statements and referencing the risk factors
identified in the conpany’s 2006 Form 10-K. The disclainmer in the
July 24, 2007 press release identified “guidance for the second
gquarter” as protected by the safe harbor, Defs’. Br. Ex. 6 at 2,
al though this appears to have been a typographical error. By July
24, 2007, the second quarter had ended and the press rel ease on
t hat date concerned guidance for the third quarter.
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with significant PR and nedia behind it has had an effect, and
based on information we have this is fully reflected in our
gui dance for the renmainder of the year.” 1d. 1In response to a
question from G tigroup anal yst G egory Badi shkani an on the
drug’s effect, Hagan described the conpany’s 2007 gui dance as
“classically conservative,” and noted that the softening of
demand for Nutri System

m ght be related to the launch of [AIli] from

[ axo] and the big PR and nedia blitz

surrounding it. . . . [Blut we also believe

that whil e demand has been picking up over

the | ast week or so we provided guidance in

a conservative fashion to reflect what we

have been seeing over the past nonth and that

i ncludes the | ast couple weeks of June.
Id.; Defs’. Br. Ex. 7 at 7.

Hagan al so sai d:

[We believe [Alli’s effect] is just a

tenporary type of thing. . . . First half of

June was really solid, and then we had a bit

of [a] hiccup but recognizing that we had the

hiccup we reined in alittle bit @ guidance.

But still when you | ook at growth year-over-

year we're going to have a very solid year.
Id. In response to a question asking whether the conmeback in
demand was “across-the-board,” Hagan responded affirmatively.
Id. T 46.

Later in the call, an analyst asked if the conpany was
maki ng any marketing plan adjustnents as a result of Alli’s
conpetition. |1d. Y 44. Chief Marketing O ficer Connerty

r esponded:
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[I]n areas where we have seeing [sic]

mar gi nal buys not performas well as they
have in previous quarters we’' ve cut them back
based on softness in demand. . . . One of

t he nice aspects of our business nodel is the
fact that we can adjust relatively quickly on
our nedi a spend and when we are seeing
conpetitive influences kind of push our
acquisition costs up a little bit we can

adj ust accordingly and pull back on our
spending. . . . [T]he inplied statenent of
the fact that we are seeing softening in
demand naturally equates to an increase in
CAC.

Id. Connerty also said, “[L]ike everything we do we test

[ marketing canpaigns] so it is not likely we'd go out there
overly aggressively with a canpaign that wouldn’t yield positive
return on the nedia investnment.” 1d. The conpany’s share price
fell $6.88 per share to close at $56.90 on July 25, 2007. |d.

1 47.

2. Al | egations by Confidential I|nformants of
Deteriorating Business after July 2007

The conplaint alleges that, according to a forner
Nut ri System enpl oyee, in early August 2007 the business “had so
weakened that a hiring freeze was i nposed on the Customer Service
D vision of the conpany’'s Call Center,” and that “[t]he nunber of
enpl oyees in the Call Center is largely a function of revenues
and the volune of orders.” |1d. T 48. The conplaint also alleges
that, according to a former weight | oss counselor, Nutri System

began layoffs in the Call Center by October 2007. 1d. | 51.
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According to the sanme wei ght | oss counsel or, by Novenber 2007,
call s had decreased even further and call center |ayoffs were

occurring regularly. 1d.  58.

3. The August 10, 2007 Press Rel ease

On August 10, 2007, the conpany issued a press rel ease
announci ng the “planned departure” of Chief Financial Oficer
Brown. 1d. § 49; Defs’. Br. Ex. 8. In the press rel ease, Hagan
descri bed Brown as “leav[ing] the conpany in excellent financial
condition,” and Brown commented that “[c]onbined with a
fundanmental | y strong busi ness nodel, healthy bal ance sheet and
grom h catalysts in the horizon, | believe NutriSystemis well
positioned to continue its success.” Conpl. Y 49. The press
rel ease included a forward-I|ooking statenent disclainer and
identified risks and uncertainties by reference to the conpany’s

Form 10- K. Defs’'. Br. Ex. 8.

4. The Cctober 3, 2007 Prelimnary Earnings
Announcenent

On Cctober 3, 2007, Nutri Systemissued a press rel ease
announcing prelimnary third quarter 2007 results and revising
gui dance for the remai nder of 2007. 1d. T 52. The conpany
announced expected third quarter revenues of $188 million, which

was bel ow t he gui dance of $200 million to $208 mllion announced

12



on July 24. 1d. 1Y 41, 52. Hagan acknow edged the shortfall,
and announced:

We continue to be satisfied with our success

in reactivating former custoners, but our

performance with new custonmers we believe was

affected by shorterterm conpetitive pressures

whi ch caused our marketing dollars to becone

| ess efficient, resulting in fewer new Direct

Busi ness custoners than antici pated and

custoner acquisition costs to be higher than

anti ci pat ed.
ld. § 52. Brown, as acting CFO also stated that the conpany
expected customer acquisition costs to be “between $212 and $216"
in the third quarter. Defs’. Br. Ex. 9 at 1. Follow ng the
announcenent, Nutri Systemis share price fell by 34%to close at
$31.59. Conpl. ¥ 53.

On Cctober 4, 2007, lead plaintiff, The Doubl e U Funds,
made its final purchase and sale of Nutri System common stock
Pl.”s Mot. to be Appointed Lead Plaintiff (Docket No. 15), Ex. C

(cited in Defs’. Br. Ex. 18).

C. Cctober 5, 2007 to February 19, 2008

1. The Cctober 24 3Q Earni ngs Announcenent and
Conf erence Cal

On Cct ober 24, 2007, the conpany issued a press rel ease
announci ng financial results for the third quarter, confirm ng
nost of the gui dance provided on October 3rd, including third
quarter revenues of $188 nmillion. Conpl. T 54. Hagan announced

an increase in custoner acquisition costs to $214 from $143 in

13



the third quarter of 2006. 1d. The press rel ease announced
estimtes of full-year revenue between $770 mllion and $776
mllion, flat fourth quarter year-over-year revenues, and a 20%
decline in year-over-year fourth quarter new custoner
acquisitions. 1d. Y 55. The press rel ease was acconpani ed by a
di scl ai mer invoking the PSLRA safe harbor for forward-I|ooking
statenents. Defs’. Br. Ex. 9 at 2.

The conpany had a conference call wth anal ysts that
day, acknow edging the failure to neet the guidance provided in
the July 24th announcenent. Hagan not ed:

As we stated in our October 3rd press rel ease
there were conpetitive pressures in 3
greater than what we anticipated. W
attribute nost of the it [sic] to a new
entrant into the diet category.

Specifically, an new [sic] over-the-counter
pill was launched in US [sic] in |ate June.
The parent conpany [d axo] just announced
yesterday that they had 2 mllion diet starts
in the US since it launch [sic]. Put sinply
that’s a lot of starts going to an
alternative weight |oss approach in a short
period of tine.

W were only down 7% new custoner starts from
@B of 2006. In some ways, we are satisfied by
the way our business responded during a
guarter with such acute pressure froma new
entrant.

We provided gui dance on July 24th expecting

245,000 new custoners for the quarter, and we
acquired 218,000; we are about 11% shy of our
projections. The disparity in custoner

counts, which is diretly related to marketing
efficiency, explains a | ot about why we

relate in revenue and [earnings per share].

I n essence, our marketing to drive new custonmers wasn't yielding

14



the return that we originally expected. However, we do continue
to be satisfied with our reactivation business, as our base of
ex- custoners has | argely not been

i npacted by the new over-

t he-counter pill
ld. Ex. 11 at 2; Conpl. § 56. Brown acknow edged the increase
in CAC conpared to the third quarter of 2006 and said the
conpany believed the increase was “largely caused” by Ali’s
introduction. Conpl. ¥ 57. Brown also preceded the call with a
di scl ai mer invoking the PSLRA safe harbor for forward-|ooking
statenents. Defs’. Br. Ex. 11 at 1. NutriSystemis stock price
cl osed at $27.50 on Cctober 24 and at $30.55 on Cctober 25. |d.

Ex. 19.

2. February 19, 2008 4Q and 2007 Press Rel ease and
Conf erence Cal

On February 19, 2008, Nutri System di scussed 2007 fourth
quarter and full year results with analysts in a conference call.
By this point, Brown had |left the conpany and his repl acenent,
David Cl ark, was the Chief Financial Oficer; Cark invoked the

PSLRA safe harbor for forward-|ooking statenents at the begi nning

of the call. 1d. Ex. 12 at 1. CEO Hagan announced full year
revenues of $777 mllion and fourth quarter revenues of $137
mllion, which increased 3% over the previous year. |d. Ex. 12

at 2. Hagan al so announced an 18% decline in new customers in

the fourth quarter. 1d.; Conpl. T 59.
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CFO d ark then discussed 2007 financial results in
greater detail and discussed earnings estimates for 2008; the
conpany announced | ower expected revenues for 2008 of between
$690 million and $710 mllion. Defs’. Br. Ex. 2 at 4. dark
al so added:

As you have heard and will hear our
managenent i s focusing on operating our
conpany as a recurring revenue nodel that
focuses not just on first-tine custonmers but
on generating maxi mumprofitability over
their tinme with us. Consequently, we wll be
directing increasing portions of our

mar ket i ng and pronotional spending toward
extending |l ength of stay and increasing the

i nstance of reactivations.

Accordingly we will neasure our success on
adj usted EBI TDA [ earni ngs before incone,

t axes, depreciation, and anorti zati on]
generation and the consequent margin as
conpared to our revenue. And so consistent

W th subscri ber-based businesses [sic] and we
are al so consistent with our peers,
commencing in the first quarter we wll nove
our focus towards gross margins, marketing as
a percentage of sales, and adjusted EBI TDA
margins. And you will see us nove away from
CAC, revenue per custoner and ot her new
custoner focused nmetrics. Wile continuing
to use these

tactical nmetrics to nmake day-to-day operating
decisions, we will have our strategic focus
on long-termprofitability.

Id.; Conpl. § 59. The conpany’s share price declined from $23. 89

per share to $16.58 per share on February 20, 2008. Conpl.  59.
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1. The Conplaint and Motion to Dism Ss

The conpl aint contains two counts: Count One,
violation of Section 10(b) of the Securities Exchange Act of 1934
and 17 C.F.R 8 240.10b-5 (together, “Rule 10b-5"), brought
agai nst Hagan, Brown, Connerty, Blair, and the conpany; and Count
Two, violation of Section 20(a) of the Exchange Act, brought
agai nst the individual defendants. The plaintiff clains that as
a result of the material m srepresentations and om ssions
al l eged, Nutri Systenis common stock traded at artificially
inflated prices throughout the class period and led to | osses as
a result of the conpany’s disclosures on July 24, 2007, Cctober
3, 2007, and February 19, 2008.

The defendants have noved to di sm ss the conpl aint,
arguing that: (1) the plaintiff has failed to allege with
particularity the false statenents that are the basis for its
claim (2) the plaintiff has failed to adequately all ege
scienter; (3) the plaintiff may not maintain clains based on
Nutri Systemis failure to neet guidance issued on July 24, 2007
(4) the plaintiff cannot maintain clains based on events
occurring after October 4, 2007 for |ack of standing and a
failure to allege materiality or causation; (5) the plaintiff’s
Section 20(a) clains fail because (a) the underlying Rule 10b-5
clains fail; (b) the plaintiff has not alleged cul pable

participation on the part of the individual defendants; and (c)
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with respect to CIOBlair, the plaintiff has not alleged that he
is a controlling person under the statute.

The conplaint alleges that the defendants made fal se
and m sl eading statenents and om ssions of nmaterial fact
necessary to make their statenents not false or m sl eading.
Compl . 9 62. The conplaint alleges that these statenents and
om ssions “failed to disclose material adverse information and
m srepresented the truth about the conpany, its business and
operations.” 1d. The conplaint alleges that these statenents
were materially false and m sleading at the tinme because they
omtted “adverse facts which were known to defendants or
reckl essly disregarded by them” 1d. § 63. The specific facts
omtted are alleged as foll ows:

(a) that the conpany was signing up fewer new

custoners and was not perform ng according to

gui dance furnished to securities analysts;

(b) that the conpany’s costs of acquiring new
custoners were significantly increasing;

(c) that the company’s perfornmance was bei ng
and woul d continue to be negatively inpacted
by conpetition fromAlli;

(d) that Hagan fal sely and m sl eadingly
represented on July 24, 2007 that Alli
presented a “slight softness,” a “tenporary”
problem and a “near-term hiccup,” when, in
fact defendants knew there woul d be sustai ned
negati ve inpact for the rest of 2007 and,
possi bly, beyond;

(e) that Connerty falsely and m sl eadi ngly

depicted Nutri Systemis ability to
successfully and qui ckly neet the nmjor

18



chal l enge created by Alli because this was
but a “tenporary” “hiccup”;

(f) that the representation that Nutri System
still had a strong busi ness nodel was fal se
because defendants knew that, as a result of
Alli’s sales, Nutri Systenis CAC was
continuously rising and its ability to
attract new custoners was seriously inpaired,
renderi ng the conpany’ s busi ness nodel al

but obsol ete; and

(g) that as a result of the foregoing,

def endants | acked a reasonabl e basis for

their positive statenents about the conpany
and its prospects.

Finally, the conplaint alleges that the defendants knew
of or recklessly disregarded the false and m sl eadi ng nature of
t he docunents and statenments at issue because they were privy to
contradictory confidential information regarding the conpany’s
true conpetitive position. [d. ¥ 65. Further, the conpl aint
cites sales of Nutri System shares by Blair, Connerty, and Hagan
bet ween April 4, 2007, and June 4, 2007, as well as sales by
Brown between May 10, 2007, and Septenber 10, 2007. [1d. § 66.
The Court will grant the notions to dism ss both the Rule 10b-5
claimand the Section 20(a) claim The Court finds that with
respect to the factual allegations in the conplaint the
statenents at issue have not been pled with the specificity
required by the PSLRA, are protected by the PSLRA safe harbor for
forward-| ooki ng statenents, or are too vague to be actionabl e.

The Court also finds that the plaintiff does not have standing to
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bring clainms arising fromstatenents nmade after October 4, 2007
and has not adequately pled materiality or causation with respect
to statenents nade on Cctober 24, 2007, and February 19, 2008.
Wth respect to the entire conplaint, the Court concludes that
the plaintiff has failed to raise the strong inference of
scienter required by the PSLRA. Because the Rule 10b-5 clains
fail, the Court wll dismss the Section 20(a) clainms for failure

to all ege an i ndependent violation of the securities |aws.

[11. Discussion

Section 10(b) of the Exchange Act forbids a person,
t hrough the use of any neans of interstate commerce, the mails,
or any national securities exchange, to enploy any manipul ative
or deceptive device or contrivance in contravention of rules
pronmul gated by the SEC. 15 U.S.C. 8 78). SEC Rule 10b-5 forbids
t he maki ng of any “untrue statenent of a material fact,” the
om ssion of any material fact necessary to nake a statenent not
m sl eadi ng, or engaging in any practice that operates as a fraud
or deceit upon any person in connection with the purchase or sale
of any security. 17 CF.R 8 240.10b-5. The United States
Suprene Court has found an inplied private right of action under

Rul e 10b-5. Stoneridge Inv. Partners, LLC v. Scientific-Atl anta,

Inc., 552 U. S. 148, 128 S.Ct. 761, 768 (2008). The six basic

el ements of the action are: (1) a material m srepresentation or
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om ssion; (2) scienter -- the defendant’s intent to decei ve,
mani pul ate, or defraud; (3) a connection between the

m srepresentati on or om ssion and the purchase or sale of a
security; (4) reliance upon the m srepresentation or om ssion;

(5) economc loss; and (6) | oss causation. Dura Pharnaceuticals,

Inc. v. Broudo, 544 U.S. 336, 341-42, 125 S.Ct. 1627 (2005).

A Sci enter
Cl aims under Rule 10b-5 are subject to the hei ghtened

pl eadi ng standards of the PSLRA generally. 1n re Rockefeller

Cr. Props., Inc. Sec. Litig., 311 F.3d 198, 217 (3d Cr. 2002).

The scienter requirenent of a Rule 10b-5 claimis al so subject to
PSLRA pl eadi ng standards. 15 U.S.C. 878u-4(b)(2). Wth respect
to each act or omssion, a plaintiff nust identify each statenent
all eged to have been m sl eadi ng, specify the reasons why it is

m sl eadi ng, and state with particularity the facts that give rise
to a strong inference that the defendant acted with the required

state of mnd. Tellabs v. Mkor Issues & Rights, Ltd., 551 U S.

308, 127 S. C. 2499, 2507-08 (2007). To survive a notion to
dism ss, the inference of scienter nust be cogent and at |east as
conpel ling as any conpeting noncul pabl e i nference plausibly drawn
fromthe facts all eged and taken as a whole. 1d. at 25009.
Tel | abs established a three-step process for a court

evaluating a notion to dismss a Section 10(b) claim First a
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court nust, as with any Rule 12(b)(6) notion, accept all factual
allegations in the conplaint as true. Second, the conplaint, in
addition to docunents incorporated by reference and natters of
which a court may take judicial notice, nmust be taken in its
entirety. Finally, the court nust take into account plausible
noncul pabl e opposing i nferences in determ ni ng whether the
plaintiff’s proposed inference of scienter is “strong” wthin the
meani ng of the PSLRA, i.e., whether a reasonable person would
deemthe inference of scienter cogent and at |east as conpelling
as any opposing inference one could draw fromthe facts all eged.
Id., 127 S. C. at 2509.

The United States Court of Appeals for the Third
Circuit had interpreted the PSLRA standard in a Rule 10b-5 claim
to allow scienter to be pled by alleging facts sufficient to
establish notive to commt fraud and the opportunity to do so, or
by alleging facts establishing circunstantial evidence of

reckl ess or consci ous behavi or. In re Advanta Corp. Sec. Litig.,

180 F.3d 525, 534-35 (3d Gr. 1999). Following Tellabs, courts
were unclear as to whether the “taken as a whol e” | anguage from
t hat decision allowed courts to continue to separate the analysis

of notive-and-opportunity fromthe analysis of conscious

m sbehavi or or reckl essness. See, e.q., In re Radian Sec.
Litig., 612 F. Supp. 2d 594, 608 (E.D. Pa. 2009).
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The United States Court of Appeals for the Third
Circuit clarified the neans by which a plaintiff nmay rai se an

i nference of scienter following Tellabs in Institutional

| nvestors Goup v. Avaya, Inc., 564 F.3d 242 (3d G r. 2009). The

Avaya court held that notive and opportunity alone no | onger may
give rise to a strong inference of scienter, though they may
contribute to the analysis. Id. at 277. Instead, courts are
required to evaluate the conplaint as a whole and consi der

whet her the plaintiff’s proposed inference is at |east as strong
as any opposi ng noncul pable inference. Tellabs, 127 S. C. at
2509.

The Tell abs standard was al so applied in Wner Famly

Trust v. Queen, 503 F.3d 319 (3d Gr. 2007). In Wner, the

plaintiff alleged that the defendant conpany issued a m sl eadi ng
press rel ease on February 20, 2002, declaring a new facility it
had agreed to purchase was “perfectly suited” to the conpany’s
needs, and would need only “mnimal inprovenent.” 1d, 503 F. 3d
at 327. After a wal kt hrough of the property, the conpany

di scl osed on April 17, 2002, that the cost of purchasing and
renovating the facility would be between $8 nillion and $16
mllion, and later revised that figure to between $11.5 nillion
and $16 mllion in May 2002. 1d. at 328. The Waner district
court found that the nost plausible inference fromthis set of

all eged facts was that the conpany revised its initial cost
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estimates as it gained nore information about the renovation.
The court of appeals upheld the finding, holding that the
plaintiff’s proposed inference of scienter was neither cogent,
nor conpelling, nor strong in light of conpeting inferences. 1d.
at 329.

Here, the plaintiff’s proposed inference of scienter is
presented by allegations of actual know edge, constructive
know edge on a “core business” theory, and self-interested stock
sales by directors. The Court finds that, taken in its entirety,
the conplaint fails to raise an inference of scienter that is

strong in light of conpeting noncul pabl e inferences.

1. Know edge of Alli's Effect on Nutri System Sal es

The plaintiff attenpts to raise an inference of
scienter by arguing that the defendants were aware that Alli’s
i npact on Nutri System s busi ness woul d be dramati c and sust ai ned,
and that the individual defendants’ sales of stock show notive
and opportunity to take advantage of Nutri Systenis all egedly
inflated share price. The plaintiff’s allegation of know edge is
based on an alleged weekly internal report distributed by
managenent to officers and executives listing “new nenberships,
sal es, cancell ations, conpetitive factors, and other information

concerning the conpany and its operations.” Conpl. ¥ 20.

24



The conpl aint al so all eges knowl edge on the part of the
def endants through other “internal corporate docunents,
conversations, and connections with other corporate officers and
enpl oyees.” Conpl. § 20. The plaintiff’s further allegations,
made via former enployees, regarding a hiring freeze and | ayoffs
in the conpany’s call center also constitute circunstanti al
evi dence of know edge or recklessness with respect to Alli’s
i npact on Nutri Systemis business. 1d. at § 51, 58.

The plaintiff has also alleged that the defendants knew
of the falsity of their statements base on the close proximty of
events occurring after those statenents were nade. Specifically,
A axo released prelimnary sales figures for Alli on July 25,
2007, and the plaintiff contends that this news did not cone as a
surprise to the defendants, who had been nonitoring Alli’s effect
on sales. 11/24/08 Tr. at 34-35. The conpl aint does not allege
how t he def endants woul d have been aware of Alli’s sales figures

absent the press release from d axo.

2. Knowl edge of Alli’s |Inpact as “Core Busi ness”

The plaintiff also relies on a “core business” theory,
whi ch allows for scienter be pleaded through the conbination of
an officer’s position within the conpany and fraud al |l egati ons

related to the corporation’s core business. See In re Loewen

Group Inc., 2004 W 1853137 at *22 (E.D. Pa. Aug. 18, 2004). The
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Loewen G oup plaintiffs alleged fraud with respect to accounting

practices agai nst the conpany’s Chief Financial Oficer, anong
others, and the district court concluded that, on the basis of
his position, the defendant knew or shoul d have been aware of the
al | eged fraudul ent accounting practices taking place. I1d. It is
uncl ear what know edge the plaintiff seeks to inpute to which
defendant on this theory; the conplaint does not nmake such
specific allegations of scienter. The PSLRA s abrogation of the
group pleading doctrine requires the plaintiff to establish a
cul pable state of mnd on the part of each defendant
individually. Wner, 503 F.3d at 337. The plaintiff has not
done so here.

The inference of scienter asserted by the plaintiff is
based on the allegation that Alli’s inmpact on Nutri System s
sal es, custoner acquisition costs, and “busi ness nodel” was nore
severe and sustained than antici pated. Because the conpany’s
busi ness nodel allegedly depended on narketing efforts, the
plaintiff contends that the individual defendants nmust have known
about Alli’s effect, rendering its public statenents regarding
the conpany’s “strong” business nodel or Alli’s “tenporary”

ef fect know ngly m sl eadi ng.
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3. St ock Sal es by | ndividual Defendants

The plaintiff seeks to bolster its inference of
scienter by pointing to sales of stock by the individual
def endants as well as other conpany officers throughout the cl ass
period that “further notivated [them] to engage in this course of
conduct.” Conpl.  66. Insider trading will support an
i nference of scienter if the sales are unusual in timng or

scope. See Advanta, 180 F.3d at 538; WIlson v. Bernstock, 195 F

Supp. 2d 619, 635 (D.N. J. 2002) (identifying factors bolstering
scienter inference as “the anount of profit made, the anpbunt of
stock traded, the portion of stockhol dings sold, or the nunber of

insiders involved”). See also In re Burlington Coat Factory Sec.

Litig., 114 F.3d 1410, 1424 (3d Cir. 1997).

During the class period, Hagan sold a total of 60,000
shares on June 1 and June 4, 2007, for total proceeds of $4.01
mllion; Connerty sold a total of 125,000 shares between April 4
and June 4, 2007, for total proceeds of $7.81 nmillion; and Blair
sold 41,667 shares of stock on May 2, 2007, for total proceeds of
$2.58 mllion. Brown sold a total of 47,000 shares on May 10,
June 11, July 10, and Septenber 10, 2007, for total proceeds of
$2.94 nmillion. Conpl. § 66. Wth the exception of Brown, no
def endant sold shares after Alli was released to the market; al
defendants continued to retain a |large portion of their hol dings

in Nutri Systemfollow ng each sale. See Defs’. Br. Ex. 13-15
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(Forms 4). The plaintiff has not offered any evidence indicating
that these sales were suspicious in timng or scope, furthering
an inference of scienter; it is the plaintiff’s responsibility to

pl ead facts supporting his inference. See Advanta, 180 F.3d at

540 n. 10.

The defendants note that each of these sal es was nade
pursuant to a Rule 10b5-1 plan. Defs’. Br. at 28; 1d. Ex. 13-15
(Forms 4 disclosing insider trading pursuant to plans). A Rule
10b5-1 pl an prearranges stock transactions and provides an
affirmati ve defense to an allegation of insider trading, provided
the plan is adopted in witing prior to becom ng aware of
mat erial non-public information. 17 C.F. R § 240.10b5-1(c). The
plaintiffs have not alleged that the defendants’ plans were
adopted at a tinme when any defendant was aware of materi al

nonpublic information.

4. Strength of Scienter |nference

As noted, courts must evaluate a plaintiff’s proposed
inference of scienter at the notion to dism ss stage to determ ne
if it is strong in light of conpeting inferences. The plaintiff
argues that the defendants have failed to denonstrate that any
i nference of noncul pabl e conduct is stronger than the inference
of scienter raised in the conplaint. Opp’'n Br. at 7. The

plaintiff’s argunent is msguided. |In evaluating the plaintiff’s
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proposed i nference of scienter on a notion to dismss, it is the
court, not the defendant, that is responsible for raising and
wei ghi ng conpeti ng noncul pabl e inferences. Tellabs, 127 S. C
at 2510.

The Court finds that the plaintiff's inference of
scienter is not conpelling in light of conpeting noncul pabl e
inferences. Viewing the conplaint inits entirety, the nost
pl ausi bl e inference fromthe facts as alleged is that the
defendants were aware of the threat posed by an over-the-counter
weight loss pill, and by Alli specifically, but genuinely
beli eved any effect on Nutri System sal es and fi nanci al
per formance woul d be short-lived as custoners experienced
unpl easant side effects and discontinued using Alli. As
i nformati on becane avail able regarding Alli’s inpact,
Nutri System s officers disclosed it, along wwth their continued
belief that Alli’s inpact would be tenporary. Such an inference
is stronger than the plaintiff’s proposed inference of scienter.
Because the Court finds the plaintiff has not net its burden of
raising a strong inference of scienter on the part of any

def endant, all 10b-5 clains will be dism ssed.
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B. Failure to All ege Material Fal se Statenents®

Al | egations that a defendant made an untrue st atenent
or omssion of material fact require that a plaintiff specify
with particularity all statenents all eged to have been m sl eadi ng
and the reasons why each statenent was msleading. |[f an
allegation is based on information and belief, all facts on which
the belief is forned nmust be specified. 15 U S.C. § 78u-
4(b) (1) (B); Wner, 503 F.3d at 326. Were Rule 10b-5 clains are
brought against nultiple defendants, a pleading nust specify the
rol e of each defendant and their connection to the m sstatenents
or om ssions. 1d. at 336.

Rul e 10b-5 clains nust satisfy the hei ghtened pl eadi ng
requi renents of Federal Rule of G vil Procedure Rule 9(b) and the
PSLRA. At a minimum Rule 9(b) requires that the plaintiff
support allegations of securities fraud with the essenti al
factual background acconpanying “the first paragraph of any
newspaper story,” i.e., the “who, what, when, where and how’ of

the events in question. 1n re Rockefeller, 311 F.3d at 217.

Rule 9(b) requires that a plaintiff show that the person
responsi ble for the msstatenent or om ssion alleged had
know edge of its false or msleading character at the tine. [d.

at 216. The PSLRA's particularity requirenent applies to al

> Though a finding that the plaintiff has failed to
adequately allege scienter is dispositive of the Mdtion to
Dismss, the Court will address the defendants’ other argunents.

30



al | egations and covers both scienter and all egations of a
statenent’s falsity. Avaya, 564 F.3d at 263. The Court
concludes that the plaintiff has failed to plead its factual
allegations with the specificity required by the PSLRA, and that
many of the statenments alleged to be false are protected by the
PSLRA' s safe harbor for forward-I|ooking statenents, rendering

themimmterial as a matter of | aw

1. Failure to All ege Fal se Statenents with
Specificity

The defendants contend that the plaintiff does not
adequately state with specificity which statenents in the
conplaint are m sleading or contain nmaterial om ssions, and why
t hose statenents are false or misleading.® In paragraph 63 of
the conplaint, the plaintiffs allege that “[t]he statenents
referenced above in the precedi ng paragraphs were m sl eadi ng when
made because they m srepresented or failed to disclose .
adverse facts known to the defendants or reckl essly disregarded
by them” Conmpl. ¥ 63. The Court finds that the only sections
of the conplaint that adequately plead fal se statenents are

par agraph 63(d) (stating that Hagan fal sely represented on July

6 At oral argunent, the plaintiff conceded its clains
that the defendants made any fal se or m sl eading statenents prior
to July 24, 2007. 11/24/08 Tr. at 11. The plaintiff also
conceded all clainms alleging that Blair nade fal se or m sl eadi ng
statenments in violation of Rule 10b-5. Id. at 10.
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24 that Alli’s inpact was “tenporary,” though he knew i npact

t hr oughout 2007 woul d be “sustai ned’”) and paragraph 63(f)
(referencing paragraph 49, in which the conplaint alleges Brown
m srepresented the conpany’ s busi ness nodel as “strong” on August
10 despite know ng the conpany’s custoner acquisition ability was
“seriously inpaired’), because these are the only all egations of
false or msleading statements in the conplaint that are pled

with the specificity required by the PSLRA and Rule 9.

a. Al |l egations in Pl eadings

The plaintiff’s opposition brief argues that the
all egations in paragraph 63 indicate false and m sl eadi ng
statenents wth adequate specificity. Opp'n at 4-5. The Court
di sagrees. For exanple, sections (b) and (c) of paragraph 63
all ege that Nutri Systeni s custoner acquisition costs were
i ncreasing and that the conpany’s perfornmance was and woul d
continue to be hanpered by conpetition fromAIli. These
al l egations cannot apply to statenents nmade after Cctober 24,
2007, because the conpany disclosed in their press rel ease on
that day that those costs were increasing and that Nutri Systenis
marketing efforts were hurt as a result of conpetitive pressures
fromnew market entrants. See Defs’. Br. Ex. 10 at 1

By deduction, the allegations of paragraph 63(b)-(c)

could only apply to the statenents nmade on July 24 and COctober 3,
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2007, though the conpl aint does not say so, nor does it disclose
what additional information regarding custonmer acquisition costs
or conpetitive pressure was known but not disclosed at the tine.
Par agraph 63(e) alleges that Connerty provided a m sl eadi ng
picture of NutriSystemis “ability to successfully and quickly
nmeet the major challenge created by Alli,” though simlarly does
not describe what statenents were m sl eading. Liberally
construing the conplaint woul d suggest that paragraph 63(e)
applies to Connerty’'s statenents identified earlier, in which he
describes Nutri Systenis ability to “adjust [nedia spendi ng]
relatively quickly” when conpetitive pressures influence custoner
acquisition costs, and tells an analyst that Nutri System woul d be
unlikely to pursue a marketing canpai gn too aggressively if the
conpany didn't believe it would be successful. Conpl. 1 44-45.
Still, the allegation fails to identify what additional

i nformati on shoul d have been disclosed or what facts were known
to Connerty that rendered his statenents m sl eadi ng.

As di scussed above in greater detail, paragraphs 40-46
of the conplaint identify statenents nade by the defendants
during the second quarter press rel ease and anal yst conference
call on July 24, 2007. 1In this section, the plaintiff alleges
that Nutri Systemis officers had “know edge that Alli had al ready
i npacted and was continuing to inpact Nutri Systenis sal es,

revenues, and earnings.” 1d. T 41. The conpl aint never
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identifies which defendant knew this information, nor does it
al | ege how or when this know edge was obtai ned. Allegations of
this formdo not neet the specificity requirenments of Rule 9 and

the PSLRA as detailed in Avaya and In re Rockefeller.

Simlarly, paragraphs 52-53 of the conplaint identify a
statenent nade by Hagan on Cctober 3, 2007, as part of the
conpany’s prelimnary earnings announcenent, acknow edgi ng
“shorter-term conpetitive pressures” that increased custoner
acqui sition costs and rendered nmarketing spending | ess efficient.
The plaintiff alleges that “the conplete truth regarding the
busi ness of Nutri Systemand its already failing business nodel
was still conceal ed by the defendants.” 1d. 1Y 52-53. Again,
the conplaint fails to identify what additional information
needed to be disclosed in order to render the statenment not
m sl eadi ng, nor does it identify what Hagan knew or shoul d have
known that was not already disclosed. As such, these allegations
fail to neet the specificity requirements of the PSLRA.

Havi ng agreed with the defendants that nany of the
allegations in the conplaint fail to identify fal se statenents
with specificity, the Court will address the allegations of

par agraph 63 that have been sufficiently pleaded.
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2. Statenents Rendered Immaterial by the PSLRA Safe
Har bor

Wth respect to the remai nder of the conplaint, the
Court concludes that the statenents adequately alleged to be
false are protected by the PSLRA safe harbor provision for
forward-| ooking statenents. As a result, such statenents are
i material and may not serve as the basis for a Rule 10b-5 cl aim
The PSLRA' s safe harbor provisions protect forward-
| ooki ng statenments made by conpani es, provided that the
statenents are identified as forward-1ooking and acconpani ed by
meani ngf ul cautionary statenents that identify inportant factors
with the potential to cause actual results to differ materially
fromthe predictions nade in a forward-|ooking statenent. 15
US C 8 78u-5(c)(1). A forward-I|ooking statenent may be a
proj ection of revenues, incone, earnings, capital expenditures,
di vi dends, capital structure, or other financial items. 1d.
Cauti onary | anguage nust be related to the forward-| ooking
statenents but need not actually acconpany them See GSC

Partners CDO Fund v. WAshington, 368 F.3d 228, 243 n.3 (3d Cir

2004). Prior to the PSLRA' s statutory protection of forward-
| ooki ng statements, courts had devel oped the bespeaks caution
doctrine, which operated with simlar effect; alleged

m srepresentations or om ssions were held immaterial to a
reasonabl e investor if acconpanied by sufficient cautionary

| anguage relating directly to the alleged m sstatenments. Avaya,
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564 F.3d at 255; see also GSC Partners, 368 F.3d at 228; EP

Medsystens, Inc. v. EchoCath, Inc., 235 F.3d 865, 873 (3d G

2000) .

The plaintiff argues that statenents made outside of
earni ngs predictions and gui dance are not protected by the safe
har bor because they are not forward-|ooking, including
descriptions of Alli’s inpact as “tenporary” and Nutri System s
busi ness nodel as “strong.” Plaintiff argues that these are
statenents of present fact. OCpp'n at 19-20. A statenent is not
forward-looking if its accuracy can be determned at the tine it

is mde. Harris v. Ilvax Corp., 182 F. 3d 799, 805 (1ith G

1999). Nutri Systenis business nodel could not be verified as
strong without examning its future performance, and adjectives
such as “tenporary” clearly nake a prediction as to duration that
is unverifiable at the tine they are used. The Court finds that
these statenents were not verifiable at the tine they were nade,
and are forward-| ooking statenents protectable by the PSLRA s
saf e harbor

Each of the statements alleged by the plaintiff to be
fal se was made in a press rel ease or anal yst conference cal
acconpani ed by | anguage i nvoking the PSLRA safe harbor for
forward | ooking statenments. See Defs’. Br. Ex. 2-12. At the
begi nning of the July 24 analyst call, for exanple, Brown invoked

the PSLRA' s safe harbor for forward-I|ooking statenents, including
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“statenents that are preceded by, followed by, or include the

wor ds believes, plans, intends, expects, anticipates, or simlar
expressions.” 1d. Ex. 7 at 7. Later in the call, Hagan nmade one
of the statenents the plaintiff characterizes as false or

m sl eadi ng, saying: “[We believe it [Alli’s inpact] is just a
tenporary type of thing and this is what we believe.” 1d. The
coment was both preceded and foll owed by “we believe,” rendering
it well wthin the type of forward-Iooking statement Nutri System
sought to protect with its disclainer.

In this and other conference calls with anal ysts, as
wel |l as press releases during the class period, risk factors with
the potential to cause actual results to differ from predictions
were identified by reference to Nutri Systemi s 2006 Form 10- K
That Form 10-K i ncluded warni ngs that a pharnmaceutical conpetitor
perceived as easier to use than the Nutri System program coul d
negatively inpact results and harmthe conpany’s conpetitive
position. The plaintiff contends that continued reference to the
10-K to identify risk factors renders these cautionary statenents
unmeani ngful and nere boilerplate. 11/24/08 Tr. at 38.

Boi l erpl ate statenments, however, refer to statenents
significantly nore general than these, such as warning readers
that an “investnment has risks.” Avaya, 564 F.3d at 256. The
plaintiff further argues that repeated reference to the earlier

SEC filing renders its cautionary |anguage unneani ngful. Opp’'n
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21-22. Though Alli, not being on the market at the tine, is not
referenced by nane in Nutri Systemis 2006 Form 10-K, the
cautionary |l anguage in that filing does refer specifically to
conpetition froma drug therapy, and cautions that the conpany’s
mar keting efficacy is key to its financial success. As in Avaya,
the defendants identified and disclosed the risks that were
all egedly realized throughout the class period; the fact that
Nutri Systemis officers repeatedly voiced their belief that
conpetitive pressure fromAlli would be tenporary does not
nullify their cautionary statenents. Avaya, 564 F.3d at 258
n. 27.

The Court holds that statenents characterizing Alli’s
i npact as “tenporary” or a “near-term hiccup,” as well as
statenents that the conpany would be able to adjust its marketing
efforts in response to conpetitive pressures, are forward-I| ooking
statenents protected by the PSLRA Saf e Harbor because they were
acconpani ed by neani ngful cautionary | anguage. Such statenents
are therefore immterial and may not serve as the basis for a

Rul e 10b-5 cl aim

C. Standing to Bring Cains Arising after October 4, 2007

The defendants challenge the plaintiff’s standing to
bring clainms arising after its final alleged stock purchase on

Cct ober 4, 2007. Defs’. Br. Ex. 18. The plaintiff does not
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di spute that its final purchase was nade on that date, as noted
inits petition for class certification.

Because Rul e 10b-5 creates a private right of action
only for those who purchase or sell securities, as opposed to
t hose who nerely hold them a class action plaintiff nust
establish its own standing as a purchaser or seller of securities
in order to represent the clains of other class nenbers.’” Wner

Fam ly Trust, 503 F.3d at 325. A lead plaintiff cannot use

injury to other class nenbers to establish its own standing.

Klein v. Gen. Nutrition Cos., Inc., 186 F.3d 338, 345 (3d G

1999). As an individual, a lead plaintiff can only bring clains
concerning alleged fraudulent activity occurring before its | ast
sal e or purchase. Wnoner, 503 F.3d at 325.

The Court has dism ssed all clains relating to
statenents nmade prior to the lead plaintiff’s |ast purchase of
Nutri System shares. The Court will therefore grant the
defendants’ notion with respect all clains arising out of
statenents nmade after the lead plaintiff’s [ast purchase on

Cct ober 4, 2007.

! Constitutional standing requires: (1) an
injury-in-fact, neaning an invasion of a legally protected
interest that is both concrete and particul ari zed and actual or
immnent; (2) a causal connection between the injury and the
conduct conplained of; and (3) a likelihood that the injury wll
be redressed by a favorable decision. Lujan v. Defenders of
Wlidlife, 504 U S. 555, 560-61, 112 S. C. 2130 (1992).
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D. Section 20(a) d ains

Section 20(a) of the Securities and Exchange Act
i nposes joint and several liability on any person who controls

any person |iable under any provision of the Act. 1n re Al pharma

Inc. Sec. Litig., 372 F.3d 137, 153 (3d Gr. 2004). To be liable

under Section 20(a), there must exist an independent violation of
the federal securities laws. Gven the Court’s dism ssal of al
Rul e 10b-5 cl ai ns agai nst Nutri System and t he indivi dual
defendants, the Court will also dismss the Section 20(a) claim

agai nst Hagan, Brown, Connerty, and Blair.

| V. Concl usi on

The plaintiff has failed in its conplaint to allege
facts raising a strong inference of scienter. Taken inits
entirety, the conplaint does not establish that the defendants
acted with the state of m nd required under the PSLRA. The Court
has found, pursuant to Tellabs and Avaya, that the plaintiff’s
proposed inference is neither conpelling, nor cogent, nor at
| east as strong as conpeting inferences. The Court has al so
found that the plaintiff has failed to allege that the defendants
made fal se or msleading statenents with the specificity required
by the PSLRA. As a result, the defendants’ notion is granted and
the plaintiff’s conplaint is dismssed.

An appropriate Order will be issued separately.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE NUTRI SYSTEM | NC. : ClVIL ACTI ON
SECURI TI ES LI Tl GATI ON

NO. 07-4215
Thi s docunent rel ates to:

Al Actions : MASTER FI LE

ORDER

AND NOW this 31st day of August, 2009, upon
consi deration of the defendants’ Mtion to Disnmiss the Consolidated
Amrended Conpl ai nt (Docket No. 36), and the response and reply
thereto, and after oral argunent, |IT | S HEREBY ORDERED, for the
reasons stated in a Menorandum of today’'s date, that the Mtion

i s GRANTED and the Consolidated C ass Conplaint is D SM SSED.

BY THE COURT:

/s/ Mary A. McLaughlin
MARY A. McLAUGHLI N, J.




